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(d) When the testimony is fully tran-
scribed, the deposition shall be sub-
mitted to the deponent for examina-
tion and signature, unless examination
and signature is waived by the depo-
nent. The officer shall certify the depo-
sition or, if the deposition is not signed
by the deponent, shall certify the rea-
sons for the failure to sign.

(e) Where the deposition is to be
taken upon written questions, the
party taking the deposition shall serve
a copy of the questions, showing each
question separately and consecutively
numbered, on every other party with a
notice stating the name and address of
the person who is to answer them, and
the name, description, title, and ad-
dress of the officer before whom they
are to be taken. Within 30 days after
service, any other party may serve
cross-questions. The questions, cross-
questions, and answers shall be re-
corded and signed, and the deposition
certified, as in the case of a deposition
on oral examination.

(f) A deposition will not become a
part of the record in the hearing unless
received in evidence. If only part of a
deposition is offered in evidence by a
party, any other party may introduce
any other parts.

(g) A deponent whose deposition is
taken and the officer taking a deposi-
tion shall be entitled to the same fees
as are paid for like services in the dis-
trict courts of the United States, to be
paid by the party at whose instance the
deposition is taken.

(h) The deponent may be accom-
panied, represented, and advised by
legal counsel.

§4.1138 Use of depositions.

At the hearing, any part or all of a
deposition, so far as admissible, may be
used against any party who was
present or represented at the taking of
the deposition, or who had reasonable
notice thereof, in accordance with any
of the following provisions—

(a) Any deposition may be used by
any party for the purpose of contra-
dicting or impeaching the testimony of
a deponent as a witness;

(b) The deposition of a party or of
anyone who at the time of taking the
deposition was an officer, director, or
managing agent or a person designated

43 CFR Subtitle A (10-1-14 Edition)

to testify on behalf of a public or pri-
vate corporation, partnership, or asso-
ciation or governmental agency which
is a party may be used by an adverse
party for any purpose; or

(c) The deposition of a witness,
whether or not a party, may be used by
a party for any purpose if the adminis-
trative law judge finds that—

(1) The witness is dead;

(2) The witness is at a distance great-
er than 100 miles from the place of
hearing, or 1is outside the TUnited
States, unless it appears that the ab-
sence of the witness was procured by
the party offering the deposition;

(3) The witness is unable to attend or
testify because of age, illness, infir-
mity, or imprisonment;

(4) The party offering the deposition
has been unable to procure the attend-
ance of the witness by subpoena; or

(5) Such exceptional circumstances
exist as to make it desirable, in the in-
terest of justice and with due regard to
the importance of presenting the testi-
mony of witnesses orally at the hear-
ing, to allow the deposition to be used.

§4.1139 Written interrogatories to par-
ties.

(a) Any party may serve upon any
other party written interrogatories to
be answered in writing by the party
served, or if the party served is a public
or private corporation or a partnership
or association or governmental agency,
by any officer or agent, who shall fur-
nish such information as is available to
the party. A copy of the interrog-
atories, answers, and all related plead-
ings shall be served on the administra-
tive law judge and upon all parties to
the proceeding.

(b) Each interrogatory shall be an-
swered separately and fully in writing
under oath or affirmation, unless it is
objected to, in which event the reasons
for objection shall be stated in lieu of
an answer. The answer and objections
shall be signed by the person making
them. The party upon whom the inter-
rogatories were served shall serve a
copy of the answers and objections
upon all parties to the proceeding with-
in 30 days after service of the interrog-
atories, or within such shorter or
longer period as the administrative law
judge may allow.
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(c) Interrogatories may relate to any
matters which can be inquired into
under §4.1132. An interrogatory other-
wise proper is not necessarily objec-
tionable merely because an answer to
the interrogatory involves an opinion
or contention that relates to fact or
the application of law to fact, but the
administrative law judge may order
that such an interrogatory need not be
answered until after designated dis-
covery has been completed or until a
prehearing conference or other later
time.

§4.1140 Production of documents and
things and entry upon land for in-
spection and other purposes.

(a) Any party may serve on any other
party a request to—

(1) Produce and permit the party
making the request, or a person acting
on his behalf, to inspect and copy any
designated documents, or to inspect
and copy, test, or sample any tangible
things within the scope of §4.1132 and
which are in the possession, custody, or
control of the party upon whom the re-
quest is served; or

(2) Permit entry upon designated
land or other property in the posses-
sion or control of the party upon whom
the request is served for the purpose of
inspection and measuring, surveying,
photographing, testing, or sampling
the property (including the air, water,
and soil) or any designated object or
operation thereon, within the scope of
§4.1132.

(b) The request may be served on any
party without leave of the administra-
tive law judge.

(c) The request shall—

(1) Set forth the items to be in-
spected either by individual item or by
category;

(2) Describe each item or category
with reasonable particularity; and

(3) Specify a reasonable time, place,
and manner of making the inspection
and performing the related acts.

(d) The party upon whom the request
is served shall serve on the party sub-
mitting the request a written response
within 30 days after service of the re-
quest.

(e) The response shall state, with re-
spect to each item or category—
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(1) That inspection and related ac-
tivities will be permitted as requested;
or

(2) That objection is made in whole
or in part, in which case the reasons
for objection shall be stated.

§4.1141 Admissions.

(a) A party may serve upon any other
party a written request for the admis-
sion, for purposes of the pending action
only, of the genuineness and authen-
ticity of any relevant document de-
scribed in or attached to the request,
or for the admission of the truth of any
specified relevant matter of fact.

(b) BEach matter of which an admis-
sion is requested is admitted unless,
within 30 days after service of the re-
quest or such shorter or longer time as
the administrative law judge may
allow, the party to whom the request is
directed serves on the requesting
party—

(1) A sworn statement denying spe-
cifically the relevant matters of which
an admission is requested;

(2) A sworn statement setting forth
in detail the reasons why he can nei-
ther truthfully admit nor deny them;
or

(3) Written objections on the ground
that some or all of the matters in-
volved are privileged or irrelevant or
that the request is otherwise improper
in whole or in part.

(c) An answering party may not give
lack of information or knowledge as a
reason for failure to admit or deny un-
less he states that he has made reason-
able inquiry and that the information
known or readily obtainable by him is
insufficient to enable him to admit or
deny.

(d) The party who has requested the
admissions may move to determine the
sufficiency of the answers or objec-
tions. Unless the administrative law
judge determines that an objection is
justified, he shall order that an answer
be served. If the administrative law
judge determines that an answer does
not comply with the requirements of
this section, he may order either that
the matter is admitted or that an
amended answer be served. The admin-
istrative law judge may, in lieu of
these orders, determine that final dis-
position of the request be made at a
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